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The Fair-Trade Problem 


By W. DWAINE RICHINS 


Assistant Professor of Business Administration, University of Oregon 


The United States Supreme Court decision regarding 
price-maintenance contracts entered into under the fair- 
trade laws of the various states, handed down on May 21, 
1951, has created some confusion among businessmen. 
The confusion is not with regard to the issues involved in 
the case—they are quite clear. The problem that faces 
the merchant is: “What shall we do now?” 

The Supreme Court’s decision turned upon the fact 
that, while the Miller-Tydings Act legalized a price- 
maintenance contract between a seller in one state and a 
buyer in another, if each state has a law legalizing such 
a contract, the act said nothing about the “nonsigner 
clause” of the state acts. This nonsigner clause as it ap- 
plied to interstate shipments was challenged in the case 
which led to the Supreme Court decision. The court de- 
cided that the nonsigner cannot be held to an agreement 
of resale price maintenance entered into by another mer- 
chant and a seller, if the shipment involved interstate 
commerce. If a shipment of a branded item is made to a 

erchant in Oregon by a producer in Illinois, both states 
.aving fair-trade laws with nonsigner clauses and the 
merchant agrees to resell at a given price, say $8.95, he is 
still bound by that agreement under the Miller-Tydings 
Act. But other retailers in Oregon thought they were 
bound also by that contract to sell at $8.95, until the 
court declared that only the signer of the contract could 
be held, that the nonsigner could sell the item for what- 
ever he wished (provided of course that he does not 
violate the Fair Trade Practices Act of Oregon which has 
no direct connection with fair trade). 

The decision has not removed all the legal pitfalls of 
price cutting under the fair-trade law. If the merchant 
and the manufacturer are both in Oregon, the price- 
maintenance contract being intrastate, the nonsigner is 
still legally bound to the fair-trade price. Other price- 
fixing arrangements such as exclusive dealerships also 
make price cutting somewhat hazardous to merchants if 
they want to continue to handle a certain manufacturer's 
line. 

Historically, almost from the moment when manufac- 
turers began to sell the commodities which they produced 
to merchants and distributors, rather than to final con- 
sumers, attempts have been made to control the prices at 
which those goods would be resold. Manufacturers in 
many instances felt that the pricing policies of the mer- 
chants who handled their commodities were detrimental to 
the growth of the manufacturing enterprises. In many in- 

inces, they felt that prices were not maintained at levels 
which would be most conducive to the sale of the com- 
modities and to the creation of sufficient revenue and 
growth in the manufacturing concerns. And so many 
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attempts were made, through patent laws and through 
contracts, to control the price after the title was relin- 
quished on the part of the manufacturers. Only in a few 
cases did the patent law prove to be a feasible device for 
the control of prices beyond the point of sale. Contracts 
were used to control resale prices, but, after 1890, price 
control by means of contracts between individuals, espe- 
cially where that control reduced competitive action in the 
field of distribution, was considered to be unethical and 
came to be contrary to the words and the spirit of our 
antitrust laws. 

After 1914, the Federal Trade Commission gradually 
began to assume policing power over any price making on 
the part of manufacturers which had the effect of main- 
taining prices and of reducing competitive action between 
merchants and between producers. The commission has 
been successful in at least preserving the philosophy that 
price competition is desirable between businessmen, that 
price competition will help to make the prices commen- 
surate with the qualities that are offered to the consumer 
and will help, also, to keep prices within a range in which 
consumers will be willing to buy. 

The'serious depression of the 1930s, however, brought 
on increased efforts toward price fixing among business- 
men, which have resulted in some of the most far-reaching 
price controls that we have experienced in the United 
States. 

Businessmen have been successful in controlling prices 
by two means. The first has been the conjoint action of 
businessmen through trade associations in agreeing upon 
prices or price levels, despite the policies of the Federal 
Trade Commission and despite the legal decisions, handed 
down in the cases which the commission has brought to 
trial, that price competition is to be desired and that 
price stability brought about by an agreement among 
businessmen is not conducive to the economic arrange- 
ments that we desire in the United States. However, busi- 
nessmen continue to agree upon prices, and price stabiliza- 
tion by business is with us, probably to stay for a long 
time. 

The second method which businessmen use to achieve 
price fixing has been through laws, particularly state laws, 
to make certain prices or price floors binding upon all the 
retailers within the state. Once these prices or price floors 
have been established, the state has become the legal pro- 
tector of prices. Prices have been kept within the range 
that businessmen thought desirable by means of state en- 
forcement and through the funds of the state. 

Most of us do not like to be reminded that this way of 
establishing prices is really a method of obtaining special 
economic privilege through political means and that 
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special economic privilege is usually obtained to the dis- 
advantage of others. The desire for special privilege is 
almost an innate quality in the human mind. Whenever a 
person exerts efforts, his thoughts turn to methods and 
devices and schemes to reduce that effort to a minimum. 
This is especially true if one’s efforts involve competition 
with others who may not be inclined to “cooperate.” 

Although the attempts on the part of manufacturers to 
maintain prices have not met with a great deal of success 
throughout the history of price maintenance, the success 
of retailers, particularly independent retailers since the 
middle 1930s, to maintain prices has become one of the 
outstanding highlights in the development of this phase 
of marketing. Associations of independent retailers, par- 
ticularly retail druggists, were instrumental in fostering 
the kind of legislation which we now refer to as the fair- 
trade laws, which have been enacted in forty-five states in 
the Union. 

The fair-trade movement actually began in the 1920s. 
The movement arose out of the increase in brand-name 
promotion. The modern techniques of promotion and 
packaging applied on a national scale seemed to leave re- 
tail pricing as the only competitive factor in the field. If 
minimum prices could be fixed on a state-wide basis, then 
every store would “compete” on an equal plane. Cus- 
tomers would stay with certain stores, buying from their 
neighborhood merchants rather than going Off to the 
chain stores or the cut-rate “pine board” in search of 
lower prices. 

This reasoning was already ripening before the depres- 
sion. But when price cutting began in earnest, the drug- 
gists got together. Their first success came in 1931 when 
a fair-trade bill was passed through the California legis- 
lature. The first act, however, simply validated contracts 
between one manufacturer and one retailer which fixed the 
resale price of the commodity bearing the manufacturer’s 
trade mark. But many retailers refused to sign the con- 
tract on the grounds that they became tied to a fixed price 
for the commodity while remaining powerless to make 
nonsigning retailers sell at that price. Two years later, 
however, the legislature changed the law to make all 
persons, who willingly and knowingly sold below the 
price that was fixed by the resale-price contract between 
one manufacturer and one retailer in the state. liable to 
anvone who was injured thereby. Two private parties, 
then, by private contract between themselves, were able 
from then on to legally control the prices that would be 
charged for the same trade-marked commodity anywhere 
in California. 

A very interesting and disturbing political aspect of 
this amendment to the fair-trade law was that California 
gave to private parties more power over prices than could 
be constitutionally exercised by the state of California 
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itself. In 1936 the United States Supreme Court upheld 
an lilinois substitute of the California law. With this en- 
couragement the National Association of Retail Druggists 
had a model fair-trade statute drafted to conform to Mr. 
Justice Sutherland’s majority opinion and rushed this a 
the state associations throughout the United States. 

However, the 1936 Supreme Court opinion regarding 
the state laws was not as reassuring as it might have been, 
because there was still the problem of interstate ship- 
ments and price agreements between manufacturers who 
were out of the state and retailers who were in the state. 
Apparently the fair-trade statutes of the states were open 
to attack under the Sherman Act. To meet this problem, 
a bill was introduced in Congress which became known 
as the Miller-Tydings Act. The National Association of 
Retail Druggists set up congressional contact committees 
and stimulated a steady stream of letters and telegrams. 
The success of the bill was practically assured when it 
went through as a rider io an appropriations bill for the 
District of Columbia. President Roosevelt opposed the 
legislation, but was eventually obliged to sign it in order 
to obtain funds for the government of the District of 
Columbia. 

Some of the manufacturers, however, objected to the 
signing of fair-trade contracts. In 1935 the Pepsodent 
Company announced its intention to cancel its fair-trade 
contracts and to return to the uncontrolled system of re- 
tail prices. California pharmacists began to put Pepsodent 
off the shelves. The word went around over the United 
States and Pepsodent products began to vanish from drug 
counters in other states also. In Brooklyn some drug 
stores put up large hand-lettered signs: “We do not carr 
Pepsodent products.” Pepsodent gave up. It began aga 
to sign fair-trade contracts and, to show complete repent- 
ance, even contributed $25.000 for a national fair-trade 
war chest. Photographs were made of the check and these 
subsequently appeared in Pepsodent ads, so that the 
nation’s druggists could be put on notice that the com- 
pany was finally back in the fold again. Druggists have 
since then used the boycott or the threat of it with im- 
pressive effect. Phillip’s Milk of Magnesia, Barbasol, and 
the National Distillers all balked at first, but soon saw the 
light and signed up.’ 

Forty-five of our states passed fair-trade laws. The 
exceptions were Vermont, Missouri. and Texas—an 
interesting sidelight is that the District of Columbia is 
also an island among the fair-trade states throughout the 
country. Two attempts at establishing a fair-trade law in 
Florida have been declared unconstitutional. 

There have been some rather irritating price compari- 
sons between the free-trade pockets and the fair-trade 
states. Price variations have been as high as 16 to 20 per 
cent in favor of the free-trade pockets. This has been dis- 
turbing to many independent retailers. They would like 
to see retail price maintenance extend to other brand 
name products, including foods, and also to other states. 
But this is not the most disturbing factor of fair trade. To 
be really effective. fair trade should have some way of 
limiting the number of newcomers who are attracted by 
high-profit margins. These newcomers, to the conste 





1“The Not-So-Fair Trade Laws,” Fortune Magazine, Jan. 1949, ; 
pp. 70-71. 
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nation of the retail druggists, have come into the drug 
field. Dean Grether, of the University of California Busi- 
ness School, has said that one might well speak of a 
Malthusian principle of dealers, for price maintenance 
rovides fertile soil for the sprouting of dealers in the 
absence of preventive checks. Dean Grether believes that, 
as the fair-trade field becomes crowded. the oldtimers will 
probably try to restrict the number of new dealers.” 

The reduced price competition and the satisfactory 
margins that fair-trade prices yield for those who are 
fortunate enough to sell fair-trade items are about the 
only two positive arguments in favor of fair trade. How- 
ever, it is possible to defend the fair-trade laws on the 
ground that they are not completely effective. Fair-trade 
laws have encouraged a wide expansion of private brands 
sold through mail-order houses, chains, and large depart- 
ment stores. Macy’s, for example, carries more than 1.400 
different items under its own trade mark. Efficient retailers 
who do not want or need the high profit margins guar- 
anteed them on fair-traded items are enabled to cut prices 
on free-traded items more than they could otherwise 
afford. Thus the consumer draws a certain rebate from 
the fair-trade markup. 

Another defense for fair trade is that it protects the 
small retailer from price cutting that is monopolistic in 
motive. A large chain, for example, can drive its small 
competitors out of business by price cutting, or so runs 
the classic theory of the small merchant. and then raise 
prices as high as it pleases. The Safeway stores and 
Kroeger have both been sued by the Department of 
Justice for this practice and have paid fines: but it is 
~ignificant that the grocery chains, which handle almost 

9 fair-traded merchandise, were convicted without bene- 
fit of the Miller-Tydings Act or the state fair-trade laws. 
The accusation was that they were cutting prices for 
monopolistic purposes and that could be clearly estab- 
lished under the older antitrust laws. 

Probably the best case for the fair-trade laws comes, 
not from the retail field, but from the manufacturer. The 
manufacturer does have a property right in the trade 
mark which he promotes. There is no getting around the 
fact that this property can sometimes be damaged by 
drastic retail price cuts on the part of merchants, and that 
such cuts may undermine whatever general suggestion of 
quality the manufacturer has been trying to maintain or 
establish, and may also deprive him of outlets among re- 
tailers who won’t meet bargain-basement prices. But the 
United States is not yet committed to the philosophy that 
all of the members in a competitive economy must be 
somehow legally safeguarded against all the hazards of 
competition, whatever they may be. In any case, how- 
ever, it must be remembered that it was not the manufac- 
turer who first demanded fair-trade laws, and the sincerity 
of the retail fair-traders’ concern for him is somewhat 
questionable. There are also grounds for suspicion that, 
when manufacturers enter into contracts with retailers to 
enforce uniform prices, they are engaging in a practice 
that can hardly be described other than as legalized com- 
binations in restraint of trade. 

It is not at all certain that, if the Miller-Tydings Act 
were repealed entirely, the state fair-trade laws could 


2 Ibid. 
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Notes... 


ON THE SCHOOL OF BUSINESS ADMINISTRATION 


@ The June issue of the Journal of Finance included an 
article by Professor O. K. Burrell entitled, “Possibility of 
an Experimental Approach to Investment Studies.” The 
article is based on a paper given by Professor Burrell at 
a meeting of the American Finance Association on De- 
cember 29, 1950. 


e At the present time, the Bureau of Business Research 
is engaged in making studies for two Federal agencies, 
the National Park Service and the Bonneville Power Ad- 
ministration. The work being done for the National Park 
Service consists of an analysis of the economic value of 
recreation in the Rogue River Basin. Two studies are 
being made for the Bonneville Power Administration, 
one a critical examination of the various techniques used 
to forecast power loads on a national scale for periods 
in excess of seven years, the other an analysis of the 
direct effect upon small Northwest manufacturing plans 
of cheap electric power. 


@ Dean Victor P. Morris announces that the teaching staff 
of the School of Business Administration for the coming 
year will include: Professors: W.C. Ballaine, Finance and 
Business Statistics; O. K. Burrell, Investments and Ac- 
counting; N. H. Comish, Merchandising; A. L. Lomax, 
Foreign Trade; A. B. Stillman, Accounting. Associate 
Professors: W. V. Monegan, Accounting; J. W. Soha, 
Accounting; C. F. Ziebarth, Traffic and Production. As- 
sistant Professors: S. T. Ford, Personnel; L. R. Johnson, 
Finance and Real Estate; A. L. Peiterson, Accounting; W. 
W. Pyle, Accounting; W. D. Richins, Merchandising; W. 
J. Robert, Business Law; Jessie M. Smith, Business Edu- 
cation; L. R. Trueblood, Insurance and Finance. Instruc- 
tors: Barbara D. Hoiland, Secretarial Science; Catherine 
M. Jones, Secretarial Science. 











stand up before the courts on their own merit. Some of 
the procedures in the cases that have been brought re- 
cently against price cutters in fair-trade states would in- 
dicate that the law has a rather unsubstantial foundation 
in the eyes of the courts. Before cases were brought 
against the price cutter, the price cutter’s license was re- 
voked, either to sell the commodity or to practice as a 
retail institution in the community. When the retailer 
continued to sell, he was then brought into court for sell- 
ing without a license. In one case in California, the law- 
yers were insistent throughout the trying of the case that 
this was not a case involving fair trade, but only a case 
involving the sale of a commodity by a retailer without a 
license. Thus, it seems that even those who are attempt- 
ing to’ preserve fair-trade laws were, even before the re- 
cent Supreme Court case, somewhat afraid of the attitude 
which the law might display about the principle of fair 
trade in general. 

It is quite desirable that the public should discourage 
the efforts of businessmen to establish special-privilege 
legal protective devices for themselves. Certainly fair trade 
is a legal instrument of special privilege which allows re- 
duction of price competition, favors the less efficient mer- 
chandiser, and denies to the consumer the benefit of 
normal price competition. The consumer has an interest 
in seeing that he gets products whose quality and price is 
roughly commensurate, and in seeing that he, as well as 
the businessman, receives some of the benefits of im- 
proved efficiency in marketing. 


3 








~ CURRENT BUSINESS TRENDS IN OREGON 


Lumber. Lumber production in July 1951 at Douglas-fir sawmills 
in western Oregon and Washington fell off sharply because of holi- 
day shutdowns. Nevertheless, the West Coast Lumbermen’s Associ- 
ation reports that production during the first seven months of this 
year is 772 million feet greater than during the same period last 
year. It is worth noting that orders as well as production in July 
were lower than they were a year ago. The most recent statistics for 
the industry follow (figures in thousands of feet, board measure) : 

July 1951 June 1951 July 1950 
Average weekly producti 165,102 222,431 184,871 
Average weekly orders ii: Je 172,333 207 ,661 
Average weekly shipment 152,780 204 496 176,977 
Unfilled orders, end of month 667 S01 584,918 990,817 
Gross stocks, end of month 851,736 ~ 798,343 628,571 

Although the price of certain dimension lumber has shown a 
little strength in recent weeks (for the most part this has been con- 
fined to industrial grades), the continued decline in residential 
construction makes the future of Oregon’s most important manu- 
facturing industry open to question. The building-permit data given 
at the bottom of this page indicate the condition of residential con- 
struction in Oregon. The figures below show the change on a na- 
tional scale (number of new nonfarm dwelling units started) : 

1950 1951 
78,700 85,900 
82,900 80,600 
March 117,300 93,000 
April 133,400 88,000 
May 149,100 97,000 
June 144,300 130,000 
July 144,400 86,000 
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Employment. After a slight downturn late in July 1951, em- 
ployment again rose during the first week of August. Although low 
humidity and vacations cut down the number of jobs in Oregon’s 
woods and lumber mills, food processing, construction, and other 
industry and trade groups gained slightly, with the result that non- 
agricultural employment in July reached 468,500, the highest ever 
- recorded for the month of July; it is, however, doubtful if last sum- 
mer’s peak of 478,000 will be attained in 1951. Employment in lum- 
ber and logging was estimated at 83,700, 4,000 less than in June and 
8,600 less than in July 1950. Although construction employed more 
men than the 1947-1950 average for July, it provided 1,200 fewer 

















January 
February 























jobs than a year ago because of the lower level of residential build- 
ing. ; 


Income per Person. The U.S. Department of Commerce h. 
released estimates of the 1950 average income per person in the 
United States as a whole and for each individual state. The national 
average income was $1,436, and the average income of Oregonians 
was $1,523. The average income for Californians was $1,751, Wash- 
ingtonians $1,642, and Nevadans $1,875. The state with the highest 
average was Delaware with $1,909 (Delaware was topped by the 
District of Columbia, with $1,986), and the lowest was Mississippi 
with $698. 


Multnomah County Real-Estate Transactions. During July 
1951, there were sales of real estate amounting to $7,751,413 in 
Multnomah County. Of these, 788 were residences, the total value 
of which was $6,396,782; 219 were vacant properties, $359,575; and 
27 were business properties, $995,056. 


July 1951 June 1951 
1,034 1,110 
$7,751,413 $9,034,217 
1,061 1,109 
$7,216,943 $8,568,409 


July 1950 
Number of sales 
Total value of sales 
Number of gag 
Total amount loaned 











$8,016,737 





- 


Portland Department-Store Sales. Retail sales have shown 
some improvement in the last two or three weeks. This is 
born out in part by the following Portland department-store sales 
figures. The reason for the predominance of minus signs in the first 
two columns is that the period with which comparison is made is 
that part of 1950 characterized by “scare buying” after the outbreak 
of hostilities in Korea. The figures below show percentage changes 
in dollar sales for different periods in 1951 compared with the 
same periods in 1950: 

Week Ending Four Weeks Ending Calendar Year 
Aug. 11 Aug. 1 to Aug. 1l 
Portland — 7 —20 
Los Angeles — 6 —21 
San Diego —7 —19 


Oakland — 4 —18 f 
San Franci —7 —15 { 
Seattle —10 —19 


Spok +1 —ll 
United States —8 —17 


























Bank debits represent the dollar value of the checks drawn against individual deposits. Payment for approximately 90 per cent of all goods, property, and services is by 
- check. Bank debits are regarded as indicators of the general trend of business, though their value for this purpose may be impaired by substantia] changes in the level of 
prices. The Bureau of Business Research collects bank debits from 122 banks and branches monthly. On occasion, the totals for the same month in different issues of the 


Review are not directly comparable because of necessary adjustments in basic data. 
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Oregon 
Portland (Portland, Hillsboro, Oregon City, etc.) 
Lower Willamette Valley (Salem, McMinnville, etc.) 
Upper Willamette Valley (Albany, Corvallis, Eugene, etc.) 
North Oregon Coast (Astoria, Tillamook, etc.) 
Douglas, Coos Bay 
Southern Oregon (Ashland, Medford, Grants Pass) 
Upper Columbia River (The Dalles, Hood River, etc.) 
Pendleton area 

Central Oregon (Bend, Prineville, Redmond) 
Klamath Falls, Lakeview area 

Baker, La Grande area 

Burns, Ontario, Nyssa 






































Number 
of Banks Debies Debits 
eporting 


June 1951 compared with 
June 1950 May 1951 


+20.8 + 2.3 


Debits 
May 1951 
$1,199,268,891 


June 1951 
110 $1,226,777 ,372 


June 1950 
$1,015,361 ,366 


31 
15 


— 
an 
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761,981,946 
86,504,944 
134,335,552 
20,681,944 
46,764,050 
55,751,469 
18,882 668 
22,036,665 
23,951,791 
30,704,841 
10,916,753 
14,264,749 


Building permits give an indication of building operations planned rather than actual construction under way. Care must be taken, in interpreting these data, to allow for 
the lag which may elapse between the issuance of the permit and the beginning of actual construction. The data have been collected by the Bureau of Business Research. 


Coos Bay 








Eugene 
Klamath Falls 


























New Non- 
residential 
June 1951 
1,000 $ 
41,700 
’ 35,692 
17,300 
275,885 
415,624 
33,100 
20,650 
171,005 


$1,011,956 


613,775,085 
79,939,276 
114,310,100 
19,788,688 
37,140,338 
45,549,870 
16,539,094 
19,498,956 
20,328,257 
26,512,699 
8,925,371 
13,053,632 


.& Repairs 
June 1951 
6,090 
123,645 
42,521 
22,135 
623,480 
91,065 
20,400 
4.640 
67,097 


$1,001 ,073 


754,936,254 
83,309,411 
126,907 ,953 
18,951,004 
41,071,010 
53,820,607 
19,017,756 
21,306,315 
22,235,378 
33,314,742 
10,253,519 
14,144,942 


+24.1 
+ 8.2 
+-17.5 
+ 4.5 
+25.9 
+22.4 
+14.2 
+13.0 
+17.8 
+15.8 
+22.3 
+ 9.3 


Totals 


May 1951 


431,134 
350,640 
115,275 
182,701 


3,913,310 
1,017,604 


73,225 
94,025 
675,995 


$6,853,909 


+ 0.9 
+ 3.8 
+ 5.9 
+ 9.1 
+13.9 
+ 3.6 
— 6.7 
+ 3.4 
+ 7.7 
— 7.8 
+ 65 
+ 0.8 


Totals 

June 1950 
$ 148,959 
1,321,745 
137,825 
310,650 
4,218,215 
865,568 
400,95" 

61,07 
615,791 
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